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Mayor Michelle Roman
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City Manager Alexander J. Henderson

AGENDA
KINGSBURG CITY COUNCIL
REGULAR MEETING
Council Chambers, 1401 Draper Street, Kingsburg, CA 93631 (559) 897-5821
www.cityofkingsburg-ca.gov

Wednesday, September 19, 2018 at 6pm
6 P.M. REGULAR SESSION MEETING:
Invocation to be given by Pastor Jeff Nathan of the Refinery Church, followed by the Pledge of
Allegiance led by Mayor Michelle Roman.
1.

Call to Order and Roll Call

2.

Public Comments: This is the time for any citizen to come forward and address the City Council
on any issue within its jurisdiction that is not listed on the Agenda. A maximum of five (5) minutes
is allowed for each speaker.

3.

Approve Agenda: Action by the Council to approve the agenda or to make modifications. Items
that can be added to the agenda is constrained by State law.

4.

Consent Calendar: Items considered routine in nature are to be placed on the Consent Calendar.
They will be considered as one item and voted upon in one vote unless individual consideration is
requested. Each vote in favor of the Consent Calendar is considered and recorded as a separate
affirmative vote in favor of each action listed. Approval of the Consent Calendar items include
recitals reading ordinance(s) by titles(s) only and adoption of recommended action(s) contained in
Staff Reports.
4.1

5.

Approval of City Council Minutes: Approve the minutes from the August 30, 2018 City
Council Workshop and the September 5, 2018 Regular City Council Meeting as prepared
by City Clerk Abigail Palsgaard.

Regular Calendar
5.1

Mosquito Abatement Presentation- Oral presentation by Steve Mulligan
Possible Action(s):
a.
Presentation by Steve Mulligan, Mosquito Abatement District
b.
Council Discussion
c.
Informational- No Action Necessary
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5.2

Abatement Hearing Pursuant To Kingsburg Municipal Code Section 17.94.070
To Determine Whether The Building Located At 1491 Draper Street,
Kingsburg, California Constitutes A Public Nuisance And A Substandard
Building And Abatement Of The Public Nuisance
Possible Actions:
a.
Open Abatement Hearing
b.
Presentation by City Staff
c.
Presentation by Building Owner and others attending the hearing
d.
Council Discussion
e.
Council Decision on Resolution 2018-058

5.3

PUBLIC HEARING—DEVELOPMENT AGREEMENT BETWEEN THE
CITY OF KINGSBURG AND THE HOUSING AUTHORITY
OF FRESNO COUNTY FOR UP TO A 60 UNIT MULTI-FAMILY SENIORS
DEVELOPMENT LOCATED AT THE SOUTHWEST
CORNER OF SIERRA STREET AND MADSEN AVENUE IN KINGSBURG,
CALIFORNIA. APN:396-020-017- Staff Report prepared by City Attorney Michael
Noland
Possible Action(s):
a.
Open Public Hearing
b.
Presentation by City Staff
c.
Council Discussion
d.
Open Public Comment
e.
Close Public Comment
f.
Continued Council Discussion
Close Public Hearing
g.
h.
Decision on Environmental Document
i.
Waive first reading and introduce Ordinance No. 2018-004, An Ordinance of
the City of Kingsburg Approving Development Agreement and Associated
Documents with the Housing Authority of Fresno County and pass to a
second reading with the following recital constituting reading the title of the
Ordinance:
“AN ORDINANCE OF THE CITY OF KINGSBURG APPROVING
DEVELOPMENT AGREEMENT AND ASSOCIATED DOCUMENTS
WITH THE HOUSING AUTHORITY OF FRESNO COUNTY”

5.4

PUBLIC HEARING – Community Development Block Grant Funds (CDBG) –
Matter to be Continued - Staff Report prepared by City Engineer Dave Peters
Possible Action(s):
a.
Open Public Hearing
b.
Presentation by City Manager Alexander Henderson
c.
Council Discussion
d.
Open Public Comment
e.
Close Public Comment
f.
Continued Council Discussion
g.
Close Public Hearing
h.
Authorize submission of the CDBG project application and designate City
Engineer Dave Peters, as authorized to sign on behalf of the City.
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5.5

6.

Council Reports and Staff Communications
6.1.
6.2.
6.3.
6.4.
6.5.
6.6.
6.7
6.8.

7.

Crime Statistics Report for the Month of August 2018 and General Police
Department Update- Crime Statistics Report prepared by Kingsburg Police
Department Records Supervisor Corina Padilla.
Possible Action(s):
a.
Presentation by Police Chief Neil Dadian
b.
Council Discussion
c.
Informational- No Action Necessary

Community Services Commission
Public Safety Committee
Chamber of Commerce
Economic Development
Finance Committee
Planning Commission
South Kings Groundwater Sustainability Agency Joint Powers Authority
City Manager’s Report

Other Business that may come properly before the City Council
7.1

Correspondence from a 21st Avenue Resident

8.

Future Agenda Items
These items will be added to a future agenda with direction from Council.

9.

Adjourn Kingsburg City Council Regular Meeting into Closed Session
9.1

CONFERENCE WITH REAL PROPERTY NEGOTIATOR
Property Tulare County: A portion of APN: 028-130-003
Agency Negotiator: Alexander Henderson
Under Negotiation: Donation and/or purchase

9.2

CONFERENCE WITH REAL PROPERTY NEGOTIATOR
Property Fresno County: APNs: 394-390-05 and 394-390-06
Agency Negotiator: Alexander Henderson
Under Negotiation: Sale, lease, easement or license of property

10.
Adjourn out of Close Session into Regular Kingsburg City Council Meeting and report out of
Closed Session.
11.

Adjourn Regular Kingsburg City Council Meeting.
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Any writings or documents provided to a majority of the City Council regarding any item on this agenda
will be made available for public inspection at City Hall, in the City Clerk’s office, during normal
business hours. In addition, such writings and documents may be posted on the City’s website at
www.cityofkingsburg-ca.gov.
I hereby certify, under penalty of perjury under the laws of the State of California that the foregoing
Agenda was posted at the front entrance of City Hall not less than 72 hours prior to the meeting. Dated
this 14th day of September 2018.

____________________________________
Mary Colby in place of Abigail Palsgaard, City Clerk

KINGSBURG CITY COUNCIL WORKSHOP
AUGUST 30, 2018 – 6:00 P. M.
Call to order and roll call – Mayor Michelle Roman called the Kingsburg City Council Workshop to
order at 6:05pm.
Council Members present: Laura North, Staci Smith, Sherman Dix, Bruce Blayney, and Mayor Michelle
Roman.
Staff present: City Manager Alexander Henderson, City Attorney Michael Noland, City Planner Greg
Collins, and City Clerk Abigail Palsgaard.
Public Comments: None
Potential Disposition of Property Located at the Southwest Corner of Sierra and Madsen
Containing 4.84 Acres- Staff Report prepared by Planning Consultant Greg Collins.
City Manager Alex Henderson briefly reviewed the history concerning this property.
Michael Duarte, representing Fresno County Housing Authority, introduced R. L. Davidson and Jon
Franc. Mr. Franc stated that we are here to consider the site plan from the Chelsea project and get
feedback and enhance the project. The theme and landscape can be discussed in the future. The
Housing Authority would handle the logistics; financing, procure development team, oversee
construction, coordinate resident services for the property, and maintain and operate final
development. He said that we are requesting land donation and impact fee deferrals.
Mr. Duarte discussed the funding which is very competitive. We are looking for feedback on a
number of units and amenities for the residents.
In ensuing discussion Council Member Blayney brought up the canal on Madsen Avenue. He said
that 1.25 parking stalls per unit would allow for more units. He asked about the distance from
downtown. Mr. Duarte said that the transit is a good option. Mayor Roman clarified that if the City
makes the housing development a designated pick up/drop off it would be fine. Council Member
Dix said that he likes the Marion Villas design over the barn design. Council agreed. The proposed
community center becoming the Senior Center was brought up. Council Member North asked
Council Member Blayney if he preferred single story to double. Council Member Blayney said that
he prefers single due to the cost. Council Member Smith asked about 2 stories for seniors. Mr.
Duarte said that with an elevator it is fine. He said that we have had no complaints from Marion
Villas. Mr. Henderson asked about demand for senior living. He Spoke about Swedish theme but not
copying Marion Villas. Council Member Dix said that he likes the 2nd story with a big community
center with smaller green space. Council spoke about how important the community center would be
and about integrating with the Hash Development. Council concurred that up to 60 units would be
acceptable, subject to final site plan review. Planning Consultant Greg Collins said that the
intersection is a concern and he thinks it should be done now.
This item may be brought back to Council.
Adjourn – Mayor Roman adjourned the Kingsburg City Council Workshop at 7:12pm.
Submitted by:
_________________________________
Abigail Palsgaard, City Clerk

Kingsburg City Council
Regular Meeting Minutes
September 5, 2018 – 6:00 P. M.
Invocation was given by Pastor Douglas Schoelles of the Concordia Lutheran Church, followed by the
Pledge of Allegiance led by Mayor Michelle Roman.
Call to Order and Roll Call – At 6:00 P. M. Mayor Michelle Roman called the regular meeting of the
Kingsburg City Council to order.
Council Members present: Laura North, Staci Smith, Sherman Dix, Bruce Blayney, and Mayor
Michelle Roman.
Staff present: City Manager Alexander Henderson, City Attorney Michael Noland, City Finance
Director Alma Colado, and City Clerk Abigail Palsgaard.
Public Comments: Jerry Haribidain spoke about the bike lane by Walgreens being dangerous and areas
of the City that are missing the bike lane.
Approve Agenda: A motion was made by Council Member Smith, seconded by Council Member
Blayney to approve the Agenda as published. The motion carried by unanimous voice vote.
Consent Calendar: A motion was made by Council Member North, seconded by Council Member Dix,
to approve the items appearing on the Consent Calendar. The motion carried by unanimous voice vote.
1.

Approval of City Council Minutes: Approve the minutes from the August 15, 2018
Regular City Council Meeting and August 21, 2018 Special City Council Meeting as
prepared by City Clerk Abigail Palsgaard.

2.

Check Register: Ratify/approve payment of bills listed on the check register for the period
August 9, 2018 through August 31, 2018 as prepared by Accounts Payable Clerk Grace
Reyna.

3.

Adopt Resolution 2018-056- A Resolution of the City Council of the City of Kingsburg
Concerning Local Transportation Purpose Funds Extension (Measure “C” Extension). Staff
Report prepared by Finance Director Alma Colado.

4.

Adopt Resolution 2018-057 A Resolution of The City Council of The City of Kingsburg
for the TDA Funding Claim for the Local Transportation Fund, and State Transit Assistance
Fund of Fresno County continuing from fiscal year 2018-2019.

Regular Calendar
Successor AB 939 Memorandum of Understanding Between the County and the City of
Kingsburg- Staff Report prepared by City Clerk Abigail Palsgaard - Presentation by City Manager
Alexander Henderson and Ivette Rodriguez, Director of Recycling Department, Mid Valley Disposal
Mr. Henderson briefly reviewed the history of the MOU stating that it began in 1993. Ivette attends
the monthly meetings representing the City of Kingsburg. He said that the Successor MOU will
continue current services. The surcharge fees help fund the waste drop offs in Kingsburg. All the
programs Mid Valley Disposal does are implemented through this MOU.
A motion was made by Council Member Blayney, seconded by Council Member Dix, to Approve
and authorize the Mayor to execute a Successor Memorandum of Understanding (Successor MOU)
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between the County and the City of Kingsburg to allow for the continued implementation/funding of
county-wide AB 939 education, public information, and household hazardous waste (HHW)
management programs and the development of new HHW facilities. The motion carried by
unanimous voice vote.
Acceptance of Four of the Kingsburg Health Care District Grant Agreements- Staff Report
prepared by City Manager Alexander Henderson
City Manager Alexander Henderson stated that in July staff was verbally notified that several grant
applications submitted to the Kingsburg Tri- County Health Care District were successful. The
Finance Committee is unanimously recommending four for Council approval.
Council thanked the Healthcare District. A motion was made by Council Member Blayney,
seconded by Council Member North, to approve and authorize the Mayor to execute the following
Grant Agreements:
1. Individual First Aid Kits for Officers - $2,329.80
2. Narcan Nasal Spray - $1,875
3. Patrol Vehicle First Aid Kits - $1,802.90
4. Remainder of Autoload Cots and Replacement ECG Monitors - $126,505
The motion carried by unanimous voice vote.
Athwal Park Grant Update- Staff Report prepared by City Manager Alexander Henderson
City Manager Alexander Henderson stated that this item is particularly related to the Athwal Park
Grant application which has also been approved by the Kingsburg Tri-County Health Care District
in the amount of $600,000. This funding is for Active Recreation Facility at Athwal Park. Mr.
Henderson said that if there were not enough funds for the total project after we go to bid, we would
ask the Healthcare District to be flexible. In informal conversation with the District Board they have
indicated that they would add language that would protect the City if project bids come in high. Mr.
Henderson stated that staff is looking for direction for phasing, so we can put it together for a bid
package. It was pointed out that the language in the agreement is confusing. One condition says 180
days, the other 1 year to spend the funds. Mr. Henderson said that the Board has said they
understand and as long as there is progress the Board would be flexible.
Mayor Roman said that the Community Service Commission combined two play structures into one
to save money. They would like for the full project to go to bid, and then develop in phases if need
be. Their priorities are skate park, fitness court, playground equipment, splash pad, and then
bathrooms.
Mr. Henderson said that if we do 3 projects right now, we will need to know when other things will
be put in to make sure we have all the plumbing and electrical needed in place so we are not tearing
up what has already been done. He said that restrooms are not covered in the grant. If we need
them, we need to include it in the bid package, or add it at another time.
In ensuing Council discussion, Council Member Dix spoke about how there is not a bid for the
splash pad. Council Member North stated, in her option, a splash pad would be a low priority.
However, when going door to door with Council Member Smith, the residents in the area were
excited. Council Member Smith spoke about citizens having shown concern for having a bathroom.
Council Member Blayney said that a bathroom is a number one priority. Council agreed that if
people are coming to the park, they would expect a bathroom.
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Council mentioned a shade structure and how the fitness equipment will work in regard to a bid.
City Attorney Michael Noland advised that it couldn’t be in the public bid. Mr. Henderson said that
staff is working for a priority for the projects so we can put out a bid. Council Member Dix said that
the $75,000 could be used for the bathroom. Mayor Roman suggested we could use the $40,000 for
land acquisition for the park.
Council Member Blayney said that construction costs are going up. Mayor Roman said that if you
have one project, one bid, it will be lower. Council asked for clarification if the numbers are separate
bid estimates or one project broken up. Council asked how much it would cost for the detailed
drawings. Council Member Dix said that his priority is the bathroom. Council Member North said
that she would put bathrooms as #2 under the skate park. Mr. Henderson said that if we accept the
funds from the Hospital Board, you can have the skate park, fitness park and playground equipment.
Council Member Dix said that it would be $700,000 for those 3 projects. Council Member Blayney
said that we would have to stick with our plan, even if this project takes 5 to 7 years.
Discussion continued about the bid process. Council Member North asked if we want to ask for the
base bid and then have the other 2 as add-ons. She said that she would like the bathrooms, but we
need to look for funds to build them. Council Member Dix said that he thinks bathrooms are health
related. We can ask for the funds. Mayor Roman stated that the Hospital Board said bathrooms are
not health related. Council Member Dix said that he would like to get a doctor’s opinion. Council
Member Smith said that we have been paying into Impact Fees. Can we utilize these funds?
Melissa Bethel, Chair of the Kingsburg Community Service Commission, said that we would like to
see the project out to bid as a whole. Further discussion ensued concerning financing the project.
Council Member Blayney said that we are looking at a million-dollar project. We are going to put in
$400,000 from the City’s General Fund and we can fund as much as we can from the $600,000
grant. Mr. Henderson stated that we can go to the Hospital Board and ask them for flexibility. I
don’t want them to expect us to do all 5 projects if the financials show that we cannot do it. Council
Member Blayney said that you can you go to the Board and tell them it is our intent to do as much as
we can, we will put $400k out of our budget. Council Member North stated that we are not asking
for restrictions, but it is not going to cover these items. Mayor Roman stated that the more we go
back to grantor, they may pull the grant. Council Member Dix said that being financially prudent is
our duty as City Council. He said that he will not vote to accept the $600,000 the way the agreement
is right now. Mayor Roman stated that we can make this full project happen. We will just have to
move forward and figure out ways to do it.
Council Member Blayney stated that we should direct staff go to the Board meeting next Wednesday
and bring up the City’s concerns. Council Member North said that she doesn’t want to sign the
agreement and then have a bid that is too high. She would like the Board to have an agreement with
flexibility. She asked if we can table it until we have the bid. Council Member Dix said that we need
to revise Exhibit A. As it is written, the project is even less funded. We would also like to see
specifics of what could be funded. City Attorney Michael Noland said that we would go to the
Hospital Board telling them that we accept the grant with the condition that we receive an acceptable
bid and the City has the funds available as a contingency of the agreement. Council Member
Blayney asked if we can add that we might only be able to fund 3 projects. The City Attorney said
that this is something that we would bring back to the District after we got the bids and either they
agree and fund the projects we can do or both sides agree to cancel the grant.
Council Member North moved that we conditionally accept this agreement as long as the bids come
in to the City’s approval and the Hospital Board agrees to the conditions. The motion was seconded
by Council Member Blayney and carried by unanimous voice vote.
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Community Development Block Grant (CDBG) Discussion- Staff Report prepared by City
Manager Alexander Henderson
City Manager Alexander Henderson explained that this is an update from previous discussions. The
Finance Committee asked staff to work with Fresno County for the funds to be used for the senior
center. Council discussed solar grid and the possibility of a solar parking shade. Council Member
Dix spoke about the slight blight and Council Member North asked about the social program, like
“Adopt a Grandparent”. Mr. Henderson said that these were a part of the discussion, but we do not
have enough time this year. Council agreed.
Government Finance Officers Association Award for Comprehensive Annual Financial Report
- Staff report prepared by Finance Director Alma Colado
Finance Director Alma Colado explained that this Certificate of Achievement is the highest award
from the Government Finance Officers Association (GFOA) for the budget. This is our third GFOA
award. Our goal is to continue to submit for this award.
Council Reports and Staff Communications:
Community Services Commission- Mayor Roman reported that our update was the Athwal Park
discussion.
Public Safety Committee – Council Member Dix reported that it has not met.
Chamber of Commerce- Council Member North reported that it has not met.
Economic Development- City Manager Alexander Henderson reported that it meets on Friday.
Finance Committee – Council Member Blayney reported that it met and discussed Athwal Park and the
CDBG Project.
Planning Commission- Council Member Blayney reported that they met and discussed a tentative
subdivision map and lot split.
South Kings Groundwater Sustainability Agency Joint Powers Authority- Council Member Blayney
reported that they have not met.
City Manager’s Report- City Manager Alexander Henderson talked about pictures of the
21st Street improvements.
Other Business that may come properly before the City Council
Mayor Roman stated she will be attending the Rotary’s 50th Anniversary and we will be giving them a
certificate.
Mayor Roman reported that the KYBA Certificates were a big hit. Also signing the baseball that will be
in the Council Chambers. She said that it was great to be able to honor them and thanked staff.
Mayor Roman also reported that we have had 3rd graders coming through for mock council meetings. It
has been great.
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Future Agenda Items:
Mobile Food Vendors-City Manager Alexander Henderson stated that we would like to look at what
other cities do. We don’t have anything in the code. We have had interest by brick and mortar companies
that would like to have food trucks.
Mayor Roman adjourned the Kingsburg City Council Regular Meeting into Closed Session at 8:07
P.M. to discuss the following item(s).
1.

CONFERENCE WITH LABOR NEGOTIATORS
California Government Code Section 54957.6
City Designated Representative: Alexander Henderson
Employee Organization: Kingsburg Professional Firefighters Association (KPFA)

Mayor Roman Adjourned out of Closed Session into the Regular Kingsburg City Council Meeting
and report out of Closed Session at 8:23 P. M.
City Attorney Michael Noland said that there is nothing to report out.
At 8:23 P. M. Mayor Roman Adjourned the Regular Kingsburg City Council Meeting.
Submitted by:
____________________________________
Abigail Palsgaard, City Clerk

Meeting Date:
Agenda Item:

09/19/2018
5.2

CITY COUNCIL MEETING STAFF REPORT
REPORT TO:

Mayor Roman & City Council

REPORT FROM:

Michael Noland, City Attorney

AGENDA ITEM:

ABATEMENT HEARING PURSUANT TO KINGSBURG MUNICIPAL CODE SECTION
17.94.070 TO DETERMINE WHETHER THE BUILDING LOCATED AT 1491
DRAPER STREET, KINGSBURG, CALIFORNIA CONSTITUTES A SUBSTANDARD
BUILDING AND PUBLIC NUISANCE

REVIEWED BY: AP

ACTION REQUESTED: ___Ordinance __√_Resolution _√__Motion ____Receive/File
FACTS

Chapter 17.94 of Title 17 of the Kingsburg Municipal Code provides the procedures for the
abatement of substandard buildings within the City of Kingsburg.

Whenever the City determines any building or portion thereof has become substandard as
described in Section 17920.3 of the California Health and Safety Code or is a building described in
Section 17920.10, of the California Health and Safety Code and when determined to be a nuisance as
defined in Section 17920 of the California Health and Safety Code, the following procedures shall
apply.

The City shall provide the owner of the building with a written notice which identifies the
conditions causing the building to be substandard in violation of Section 17920.10 of the Health and
Safety Code. The owner shall institute proceedings for the correction or abatement of the building or
portion thereof, either by demolition or repair, which correction or abatement shall be completed
within thirty (30) days after the date of the notice. If, in the opinion of the City, these conditions can
be corrected or abated by repair, the notice shall state the repairs which are required.

If the notice from the City has not been complied with on or before the expiration of thirty
(30) days after the date of mailing and posting of the notice, the City may institute an appropriate
action or proceeding to correct or abate the substandard condition, as would be taken to correct or
abate a public nuisance or, as an alternative procedure, the City may institute proceedings for the
abatement of the nuisance and substandard building, after notice and hearing, before the City Council
as provided in Chapter 17.94 of the Municipal Code.

If the City elects to proceed with the abatement of the nuisance and substandard building
through proceedings instituted before the City Council as provided in Chapter 17.94, it shall give a
second notice in the same manner as set forth in Section 17.94.050 of the Municipal Code directing
the owner of the building to appear before the City Council at a stated time and place and show cause

why the building should not be found to be a nuisance and the nuisance be abated as provided in this
Chapter 17.94.
At the time fixed in notice identified above, the City Council shall hold a hearing and receive
testimony from City staff, the owner of the building or its representatives, if present at said hearing,
and other persons who may be present and desire to testify, respecting the condition of the building,
the estimated cost of its reconstruction, repair or removal, and any other matter which the City
Council may deem pertinent thereto. Upon the conclusion of the hearing, the City Council shall, by
resolution, declare its findings and decision whether the building is a nuisance and direct the owner
to abate the nuisance within thirty (30) days after the date of posting on the building a notice of the
passage of said resolution by properly reconstructing, repairing, or having the building razed or
removed and notifying the owner of the building that if the nuisance is not abated within the thirty
(30) day period, the nuisance will be abated by the City by reconstruction, repair or razing and
removing the building and the expense thereof made a lien on the lot or parcel of land upon which
said building is located.

Attached to this Staff Report are numerous letters to Wigh Properties, LP (“Wigh”) notifying Wigh
the Woods Building located at 1491 Draper Street, Kingsburg, California (“Woods Building”) (address
is incorrect on several letters) is a substandard building and a public nuisance. The letter dated
August 10, 2017, was the first notice to Wigh confirming the Woods Building as a substandard
building. In response to the August 10, 2017 letter, Wigh provided access to the Woods Building to
Mike Koch, Chief Building Official, for an inspection of the Woods Building. The letter dated
September 25, 2017 identifies Mr. Koch’s findings after his inspection of the Woods Building and
confirms Wigh had retained a structural engineering firm to inspect the Woods Building.
Attached to this Staff Report is a copy of Building Condition Observation Report (“Strong Report”)
prepared by Strong Engineering & Design, Inc. (“Strong Engineering”) after an inspection of the
Woods Building by Joseph C. Harrell of Strong Engineering. The Strong Report confirms the Woods
Building is constructed of unreinforced masonry (“URM”), identifies numerous substandard
conditions in the Woods Building and makes recommendations to remedy several of the substandard
conditions. It is the City’s understanding, Wigh repaired an opening in one brick wall and the roof
trusses were repaired. However, the seismic capability evaluation recommended by the Strong
Report to determine whether the Woods Building will be damaged or collapse during a seismic event
has not been performed. Additionally, as identified in the attached correspondence, the Woods
Building continues to deteriorate because of the lack of ongoing maintenance and repair, harbors
vermin, and is in violation of the applicable provisions of the City’s Municipal Code, including,
without limitation, Section 17.92.040 of the Kingsburg Municipal Code because the Woods Building,
in its current condition is a fire hazard and a danger to human life and a hazard to the public health,
safety and general welfare of the citizens of Kingsburg. As a result, the Woods Building constitutes a
substandard building and a public nuisance and must be abated.

By letter dated June 18, 2018, from Wigh’s attorney, Wigh confirms its decision to demolish the
Woods Building in order to abate the nuisance. However, as of the date of this Staff Report, it is the
City’s understanding Wigh has not taken any action to initiate the demolition process. As a result of
continued delays and inaction on the part of Wigh, the City served Wigh with a Notice to Abate
Nuisance on August 14, 2018 and posted the Notice to Abate Nuisance on the Woods Building. A copy
of the Notice to Abate Nuisance is attached to this Staff Report. A copy of the Notice to Abate
Nuisance was enclosed in the letter to Wigh’s attorney dated August 14, 2018. The letter and Notice
to Abate Nuisance were emailed to Wigh’s attorney on August 14, 2018. On September 10, 2018, the

City Attorney received a letter from Wigh’s attorney requesting the hearing before the City Council
be continued (the letter does not identify a new date for the hearing) because Wigh’s attorney is in
trial.
The information set forth in the attached correspondence and the Strong Report and the ongoing
deterioration of the Woods Building supports the decision the Woods Building is a substandard
building and a public nuisance. Demolition of the Woods Building is the best remedy to abate the
Woods Building public nuisance.

RECOMMENDED ACTION BY CITY COUNCIL
1. Adopt Resolution 2018-058 declaring the building located at 1491 Draper Street, Kingsburg,
California a substandard building and public nuisance and ordering the demolition of the
building.
POLICY ALTERNATIVE(S)
1. Propose alternative recommendations or strategies.
FINANCIAL INFORMATION
FISCAL IMPACT:
1. Is There A Fiscal Impact?
2. Is it Currently Budgeted?
3. If Budgeted, Which Line?

Yes
No
No

ATTACHED INFORMATION

1. Resolution 2018-038
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Letter to WIGH Properties, LP dated August 10, 2017
Letter to WIGH Properties, LP dated September 25, 2017
Letter to WIGH Properties, LP dated December 5, 2017
Letter to WIGH Properties, LP dated May 10, 2018
Letter from McManis Faulkner dated June 18, 2018
Notice to Abate Nuisance to WIGH Properties, LP dated August 14, 2018
Letter to McManis Faulkner dated August 14, 2018 and Notice to Abate Nuisance dated August 14, 2018
Letter from McManis Faulkner dated September 6, 2018
Letter to McManis Faulkner dated September 11, 2018
Strong Engineering & Design, Inc. Building Condition Observation (Strong Report) dated October 5,
2017

RESOLUTION NO. 2018-058
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KINGSBURG
FINDING THE BUILDING LOCATED AT 1491 DRAPER STREET,
KINGSGURG, CALIFORNIA IS A PUBLIC NUISANCE AND
SUBSTANDARD BUILDING
WHEREAS, in accordance with Section 17.94.070 of the Kingsburg Municipal Code, the
Kingsburg City Council, at its regular meeting held on September 19, 2018 at 6:00 p.m. in the City
Council Chambers, 1401 Draper Street Kingsburg, California, held a hearing to determine whether the
building located at 1491 Draper Street, Kingsburg, California and owned by Wigh Properties, LP,
(“Woods Building”) is a public nuisance and substandard building; and
WHEREAS, during the hearing, the City Council received written evidence and oral testimony
from City Staff and other persons in attendance at the hearing regarding the condition of the Woods
Building, whether the Woods Building is public nuisance and substandard building, how to remedy the
condition of the Woods Building and the costs and expenses associated therewith.
NOW, THEREFORE, BE IT RESOLVED, that based upon written and oral evidence
submitted at the hearing before the City Council, the City Council makes the following findings:
(a) The Woods Building is constructed of unreinforced masonry and could be damaged or
collapse during a seismic event.
(b) The Woods Building is in a serious state of disrepair, is uninhabitable and continues to
deteriorate due to the lack of ongoing maintenance and repair.
(c) The Woods Building is a fire hazard and its current condition is a danger to human life and
a hazard to the public health, safety and general welfare of the citizens of Kingsburg.
(d) The condition of the Woods Building violates the applicable provisions of the Kingsburg
Municipal Code, including, without limitation, Section 17.92.040 of the Kingsburg Municipal Code
(e) The Woods Build is a substandard building and a public nuisance.
(e) Pursuant to the letter from the attorneys for Wigh Properties, LP, dated June 18, 2018,
Wigh Properties, LP agrees to demolish the Woods Building.
RESOLVED FURTHER, Wigh Properties, LP is directed to abate the Woods Building as a
public nuisance and substandard building by demolishing the Woods Building in accordance with all
applicable laws, rules and regulations. The demolition of the Woods Building must be completed within
thirty (30) days after the date of the posting, on the Woods Building, of a notice of the passage of this
Resolution and that the Woods Building must be demolished. The notice shall also state that if the Woods
Building is not demolished within the thirty (30) day period, the City of Kingsburg will demolish the
Woods Building and the expense thereof will be made a lien on title to the real property upon which the
Woods Building is located.

*************
PASSED, AND ADOPTED this 19th day of September, 2018, by the City Council of the City of
Kingsburg, California by the following vote:

AYES:
NOES:
ABSTAIN:
ABSENT:

___________________________
Abigail Palsgaard, City Clerk
City of Kingsburg

Vermin Infestation

Unreinforced Masonry

Unreinforced Masonry

Unreinforced Masonry

Unreinforced Masonry

Meeting Date:
Agenda Item:

09/19/2018
5.3

CITY COUNCIL MEETING STAFF REPORT
REPORT TO:

Mayor Roman & City Council

REPORT FROM:

Michael Noland, City Attorney

AGENDA ITEM:

PUBLIC HEARING—DEVELOPMENT AGREEMENT BETWEEN THE CITY OF
KINGSBURG AND THE HOUSING AUTHORITY OF FRESNO COUNTY FOR UP TO A
60 UNIT MULTI-FAMILY SENIORS DEVELOPMENT LOCATED AT THE
SOUTHWEST CORNER OF SIERRA STREET AND MADSEN AVENUE IN
KINGSBURG, CALIFORNIA. APN:396-020-01

REVIEWED BY: AP

ACTION REQUESTED: _√__Ordinance ___Resolution _√__Motion ____Receive/File
EXECUTIVE SUMMARY

City Staff has negotiated the terms and conditions of a Development Agreement and related
documents (collectively, “Development Agreement”) with the Housing Authority of Fresno County
(“Developer”). Pursuant to the terms and conditions of the Development Agreement, the Developer
will construct on an approximately 4.84 acre parcel of land located at the southwest corner of Sierra
Street and Madsen Avenue, Kingsburg, California, APN: 396-020-017, an up to sixty (60) unit multifamily seniors apartment complex for low income persons ages 62 years or older (“Project”). The
Development Agreement requires the Project to remain a low income project for seniors for a period
of at least fifty-five (55) years. The provisions of the Development Agreement have been agreed to by
the Developer and City Staff. On September 5, 2018, the City Council held a workshop regarding the
Project and reviewed and provided commits to three proposed site plans for the Project presented
by the Developer. Council comments included enlarging the Project activities building to allow the
building to be used for City programs and by other community groups and the inclusion of a grass
open space area on the Project grounds. The Developer will provide revised site plans to the City
Council during the public hearing.
On September 13, 2018, the Kingsburg Planning Commission determined the Development
Agreement was exempt from CEQA and by resolution, recommended approval the Development
Agreement and made the findings required by Section 17.90 of the Kingsburg Municipal Code.

The Project will benefit the citizens of Kingsburg by providing new and additional accommodations
for low income senior persons and assist the City of Kingsburg with satisfaction of its responsibility
to provide housing to low income and senior persons as directed by the Fresno County Regional
Housing Study.
The approval of a Development Agreement is a legislative act. California Government Code Section
65867.5 requires approval of a Development Agreement by Ordinance.

Staff and representatives of the Developer will be present at the City Council meeting to discuss the
provisions of the Development Agreement and respond to questions from the City Council.
RECOMMENDED ACTION BY CITY COUNCIL
1. Approve the attached Notice of Exemption finding the approval of the Development Agreement
exempt from CEQA for the reasons set forth the Notice of Exemption.

2. Approve the form of the attached Development Agreement and associated documents between
the City of Kingsburg and the Housing Authority of Fresno County for the construction of an up
to sixty (60) unit multi-family seniors apartment complex for low income persons ages 62 years
or older upon an approximately 4.84 acre parcel of land located at the southwest corner of
Sierra Street and Madsen Avenue, Kingsburg, California, APN: 396-020-017 and authorize the
Mayor to execute the Development Agreement and related documents after adoption of
Ordinance No. 2018-004.
3. Waive the first reading of Ordinance No. 2018-004 and pass the Ordinance to a second reading.

POLICY ALTERNATIVE(S)
1. Propose alternative recommendations or strategies.
FINANCIAL INFORMATION
FISCAL IMPACT:
1. Is There A Fiscal Impact?
2. Is it Currently Budgeted?
3. If Budgeted, Which Line?
ATTACHED INFORMATION

1. Notice of Exemption
2. Development Agreement
3. Ordinance 2018-004

Potenital
No
No

Notice of Exemption
To: Office of Planning and Research
P.O. Box 3044, Room 1
13 Sacramento, CA 95812-3044

From:

City of Kingsburg
1401 Draper Street
Kingsburg, CA 93631

County Clerk
County of Fresno
2221 Kern St,
Fresno, CA 93721
Project Title: Development Agreement between the City of Kingsburg and the Housing Authority of Fresno
County
Project Applicant: Housing Authority of Fresno County.
Project Location - Specific – Southwest corner of Sierra Street and Madsen Avenue APN:396-020-017
Project Location - City: __Kingsburg________ Project Location - County: __Fresno________
Description of Nature, Purpose and Beneficiaries of Project:
The project is a Development Agreement entered into between the City of Kingsburg and the Housing
Authority of Fresno County for up to a 60 unit multi-family seniors housing project.
Name of Public Agency Approving Project: City of Kingsburg
Name of Person or Agency Carrying Out Project: Housing Authority of Fresno County
Exempt Status: (check one):







Ministerial (Sec. 21080(b)(1); 15268);
Declared Emergency (Sec. 21080(b)(3); 15269(a));
Emergency Project (Sec. 21080(b)(4); 15269(b)(c));
Categorical Exemption. State type and section number: 15061 b 3 (General Exemption)
Statutory Exemptions. State code number: 21159.21 (Exemption for qualified housing projects) and
21159.23 (Exemption for Affordable Low Income Housing)

Reasons why project is exempt: The project is an affordable low income seniors housing project that is
consistent with the City’s General Plan and Zoning The project qualifies for two exemptions under California
Government Code. There is no evidence the project will result in environmental impacts.
Lead Agency
Contact Person: ____Greg Collins__________ Area Code/Telephone/Extension: __(559) 897-5821__
If filed by applicant:
1. Attach certified document of exemption finding.
2. Has a Notice of Exemption been filed by the public agency approving the project?  Yes  No
Signature: ____________________________ Date: ______________ Title: _______________________
 Signed by Lead Agency  Signed by Applicant
Authority cited: Sections 21083 and 21110, Public Resources Code.
Sections 21108, 21152, and 21152.1, Public Resources Code.

Date Received for filing at OPR: _______________ Reference:

091318

RECORDING REQUESTED BY:
CITY OF KINGSBURG
WHEN RECORDED RETURN TO:
CITY OF KINGSBURG
Attention: City Clerk
1401 Draper Street
Kingsburg, California 93631

DEVELOPMENT AGREEMENT

This DEVELOPMENT AGREEMENT (“Agreement”) is made and entered into the ____
day of _____________, 2018, by and between the CITY OF KINGSBURG, a Charter city
(“City”), and Housing Authority of Fresno County, California (“Developer”) pursuant to Article
2.5 of Chapter 4 of Division 1 of Title 7, Sections 65864 through 65869.5 of the California
Government Code. City and Developer shall be referred in this Agreement jointly as the
“Parties” and individually as a “Party.”
RECITALS
A.
Capitalized Terms. The capitalized terms used in these recitals and throughout
this Agreement shall have the meanings assigned to them in Section 1, “Definitions” of this
Agreement. Any capitalized terms not defined in Section 1 shall have the meanings otherwise
assigned to them in this Agreement or apparent from the context in which they are used.
B.
Legislation Authorizing Development Agreements. To strengthen the public
planning process, encourage private participation in comprehensive planning and reduce the
economic risk of development, the legislature of the State of California adopted the
Development Agreement Statute, Sections 65864, et seq., of the Government Code,
authorizing the City to enter into an agreement with any person having a legal or equitable
interest in real property providing for the development of such real property and establishing
certain development rights therein.
C.
Intent of the Parties. City and Developer have determined that the Project, as
defined in this Agreement, is a development for which a Development Agreement is
appropriate. Developer intends to construct a up to a sixty (60) unit multi-family apartment
complex upon a parcel of real property consisting of approximately 4.84 acres and located on
the southwest corner of Sierra Street and Madsen Avenue in the City of Kingsburg, APN: 396020-017, and more particularly described in Exhibit “A” which is attached hereto and made a
part hereof. For the exception of five (5) units which may be unrestricted, the Project will be
rented to low income persons ages 62 or older (collectively, “Senior Persons”) for a period of
fifty-five (55) years. Through this Agreement, the Parties desire to describe each Parties’
respective obligations and otherwise achieve the goals of the Development Agreement Statute.

D.
Public Benefits of Project. The grant of development rights under this Agreement
is in consideration for Developer’s development of the Project, as defined in this Agreement and
the renting of the entire Project to low income Senior Persons for the Term. The Project will
benefit the City by providing new and additional accommodations for low income Senior
Persons and assisting the City in the satisfaction of its responsibility to provide housing to low
income persons as directed by the Fresno County Regional Housing Study.
E.
Mutual Agreement. Based on the foregoing and subject to the terms and
conditions set forth in this Agreement, Developer and City desire to enter into this Agreement.
NOW, THEREFORE, in consideration of the mutual promises and covenants herein
contained and for other good and valuable consideration, the receipt and adequacy of which is
hereby acknowledged, and having determined that the foregoing recitals are true and correct
and should be and hereby are incorporated into this Agreement and intending to be legally
bound, the Parties agree as follows:
1.

DEFINITIONS.

The following words and phrases are used as defined terms throughout this Agreement.
Each defined term shall have the meaning set forth below.
1.1
Applications. The term “Application(s)” shall mean a completed application for
the applicable land use entitlements (such as site plan review, planned unit development
“PUD”, environmental review, etc.) for the Project, meeting all of the current ordinances of City
provided that any additional or alternate requirements in said ordinances enacted after the
Effective Date, which affect the Project shall apply only to the extent permitted by this
Agreement.
1.2
Assignment. All forms of use of the verb “assign” and the nouns “assignment”
and “assignee” shall include all contexts, hypothecation, sale, conveyance, transfer, lease, and
assignment.
1.3
Authorizing Ordinance. The “Authorizing Ordinance” means the Ordinance of
the City approving this Agreement.
1.4
Capital Facilities Fees/Development Impact Fees. “Capital Facilities Fees”
means a monetary Exaction as defined in Section 1.14, other than a tax or assessment, which
is levied by the City for the purpose of defraying all or a portion of the cost of public facilities
and services but does not include fees for processing applications for Development Approvals,
or other fees or exactions authorized by this Agreement.
1.5
Certificate of Occupancy. The term “Certificate of Occupancy” shall mean the
Certificate of Occupancy or Temporary Certificate of Occupancy issued by the City for the
Project.
1.6
Commence Construction. The term “Commence Construction” and related
phrases shall mean Developer has secured all necessary land use entitlements and permits,
including, but not limited to, grading and building permits in order to commence construction of
the Project.
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1.7
Days. The term “days” shall mean calendar days and the statement of any time
period herein shall be calendar days, and not business days, unless otherwise specified.
1.8
Default. A “Default” refers to any default, breach, or violation of a provision of
this Agreement as defined in Section 8. A “City Default” refers to a Default by the City, while a
“Developer Default” refers to a Default by Developer.
1.9
Developer. “Developer” means Housing Authority of Fresno County, California
and any successor in interest permitted in accordance with the provisions of Section 9 of this
Agreement.
1.10 Development. “Development” means the improvement of the Project Property
by constructing and installing the improvements and facilities comprising the Project as defined
in this Agreement including, without limitation: grading, the construction of infrastructure and
public facilities related to the Project whether located within or outside Project Property; the
construction of structures and buildings; and the installation of landscaping.
1.11 Development Agreement Statute. The “Development Agreement Statute”
means Sections 65864 through 65869.5 of the California Government Code as it exists on the
date of this Agreement.
1.12 Development Approvals. “Development Approvals” means City’s approval of all
applicable site-specific (meaning specifically applicable to Project Property only and not
generally applicable to some or all other properties within the City) plans, maps, permits, and
entitlements of every kind and nature. Development Approvals include, without limitation, City’s
approval of all applicable site plans, variances, zoning designations, planned unit
developments, grading, building, and other similar permits, the site-specific provisions of
general plans, environmental assessments, including environmental impact reports.
1.13 Effective Date. The “Effective Date” means the date the Agreement becomes
effective as set forth in Section 2.2.
1.14 Exaction. “Exaction” means dedications of land, payment of development fees
including, without limitation capital facilities fees, and/or construction of public infrastructure by
Developer as part of the Development.
1.15 Improvements. The terms “Improvements” shall mean all of the Public
Improvements and Private Improvements, respectively, to be constructed on or off the Project
Property in accordance with the Development Approvals and the Land Use Regulations.
1.16 Land Use Regulations. The “Land Use Regulations” means all federal, state
and local land use laws, regulations and rules applicable to the Project.
1.17 Mortgage. “Mortgage” shall mean a deed of trust, leasehold or other transaction
in which all or any portion of or interest in the Project Property is pledged as security.
1.18 Mortgagee. “Mortgagee” shall mean the holder of a beneficial interest under a
Mortgage, including the beneficiary of a deed of trust and the holder of any Mortgage, or other
security interest, or the lessor under a lease-back, or the grantee under any other conveyance
for financing.
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1.19 Private Improvements. The term “Private Improvements” shall mean all
improvements to be constructed on the Project Property in accordance with Development
Approvals and Land Use Regulations, but excluding Public Improvements.
1.20 Project. The “Project” means the development of Project Property pursuant to
the Development Approvals and this Agreement for use as a multi-family apartment complex
solely for low income Senior Persons.
1.21 Project Property. The “Project Property” means the real property consisting of
approximately 4.84 acres and located on the southwest corner of Sierra Street and Madsen
Avenue in the City of Kingsburg, APN: 396-020-017, and more particularly described in Exhibit
“A” which is attached hereto and made a part hereof.
1.22 Public Improvements. The term “Public Improvements” shall mean all on-site
and off-site public improvements required to be constructed as part of the development of the
Project pursuant to all applicable City specifications and development standards and
requirements and as otherwise required by the Development Approvals and Land Use
Regulations for the Project Property.
1.23 Regulatory Agreement. The term “Regulatory Agreement” means that certain
document in the form of Exhibit “B” which is attached hereto and made a part hereof.
1.24 Schedule of Performance. The term “Schedule of Performance” shall mean
that certain Schedule of Performance attached hereto as Exhibit “C” and made a part hereof.
1.25 Term. The “Term” means that period of time during which this Agreement shall
be in effect and bind the Parties.
2.

TERM.

2.1
Term. The Term shall commence on the Effective Date and shall continue for a
period of fifty-five (55) years after the date of issuance of the Certificate of Occupancy for the
Project, except as to those provisions in this Agreement which by their terms survive the
termination of this Agreement.
2.2
Effective Date. This Agreement shall become effective upon the later to occur of
the following: (i) the date thirty (30) days after the adoption of the Authorizing Ordinance, (ii) in
the event of a referendum, the date when such Authorizing Ordinance is approved by the voters
and becomes effective, and (iii) the final approval of the Project by the Housing Authority of
Fresno County.
2.3
Automatic Termination. Unless previously terminated as provided in this
Agreement or the Parties mutually agree upon an extension, this Agreement shall automatically
terminate without notice upon the Developer’s failure on or before the date set forth in the
Schedule of Performance, to Commence Construction. Termination under this Section 2.3 shall
not create any liability on the part of the City or Developer. Furthermore, it is specifically
understood and agreed that the termination provisions of this Section 2.3 are not subject to the
notice and cure provisions set forth in Section 8 and these provisions are not to be construed as
forfeiture, but rather a failure of Developer to satisfy the time requirements of this Section 2.3.
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3.

DEVELOPMENT OF PROJECT PROPERTY.

3.1
Apartment Complex Development. Developer will develop and construct up to a
sixty (60) unit apartment complex for Senior Persons upon the Project Property. The design of
the Project shall conform to the Development Approvals, Land Use Regulations, all local
building codes, public works improvement standards, other applicable ordinances and all the
provisions of this Agreement.
3.2
Right to Ownership of Project Property. No later than thirty (30) days after the
execution of this Agreement, the Parties shall negotiate and execute a purchase and sale
agreement for the Project Property. The City shall sell the Project Property to the Developer for
the sum of one dollar ($1.00) plus all escrow closing costs in addition to the other obligations
contemplated by Developer as described herein. Developer or the New Entity (as defined in
Section 9.1.b. of this Agreement) will be the sole owner of the Project Property upon the closing
of such purchase and sale agreement. Developer anticipates Developer or the New Entity will
be sole owner of the Project Property during the Term.
3.3
Right to Develop. During the Term, Developer shall have a right to develop the
Project Property to the fullest extent permitted by the Development Approvals and this
Agreement. Except as otherwise provided in this Agreement, the Development Approvals and
Land Use Regulations shall control the development of the Project Property, including, but not
limited to, the uses of the Project Property, the density or intensity of use, the maximum height
and size of proposed buildings, the provisions for reservation or dedication of land for public
purposes and the design, improvement and construction standards and specifications
applicable to the Project.
3.4
Site Plan and Design. Developer shall develop the Project in a manner generally
consistent with the site plan approved as part of the Development Approvals. The design and
elevations of the Project buildings will be subject to the City’s approval, which approval will not
be unreasonably withheld.
3.5
Capital Facilities Fees/Development Impact Fees. Developer shall pay to the
City the applicable City Capital Facilities Fees/Development Impact Fees (collectively “Capital
Fees”) for the Project in accordance with the provisions of Section 15.48 or Title 15 of the City
Municipal Code and related City Ordinances and City Council Resolutions. Developer may, in
accordance with the provisions of Chapter 15.48.090 of Chapter 15.48 of Title 15 of the City
Municipal Code, file an application with the City requesting the payment of the Capital Fees for
the Project be deferred for a period of five (5) years.
4.

TIME FOR CONSTRUCTION AND COMPLETION OF PROJECT.

4.1
Time Requirements. City and Developer agree that the Project will be developed
and constructed in accordance with the following timing constraints:
a. Developer will Commence Construction of the Project no later than two (2)
years after the Effective Date;
b. Developer will complete construction of Project no later than twenty-four (24)
months following the date of commencement of construction; and
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4.2
Public Improvements. When Developer is required by this Agreement and/or the
Development Approvals to construct any Public Improvements which will be dedicated to the
City or any other public agency and if required by applicable laws to do so, Developer shall
perform such work with the same development standards and quality as would be applicable to
the City should it have undertaken such construction work.
5.

FEES, TAXES AND ASSESSMENTS.

5.1
Payment of Fees, Taxes and Assessments. Developer shall pay all fees, taxes
and assessments as are described in or required by this Agreement, the Development
Approvals or Land Use Regulations to the extent such fees, taxes and assessments apply to
the Project and the Project Property. Developer is presently a governmental entity exempt from
property and other taxation. Developer anticipates assigning its interest to the New Entity that
will obtain a property tax welfare exemption.
a. Developer shall pay any fees, taxes or assessments imposed on a City wide
basis, if applicable to Developer, which are not specifically related to the construction or
development of the Project including, without limitation, business license fees, utility taxes,
landscape and lighting assessments, community service assessments and bond assessments,
whether or not they existed on the Effective Date; and
b. Developer shall pay all fees applicable to any Application charged by City at
the time such Application is filed by Developer.
6.
PROCESSING OF REQUESTS AND APPLICATIONS; OTHER GOVERNMENT
PERMITS.
6.1
Processing. Developer, in a timely manner, will provide City with all documents,
applications, plans and other information necessary for City to process Developer’s Applications
and carry out its obligations under this Agreement and will cause Developer’s planners,
engineers and all other consultants to submit in a timely manner all required materials and
documents therefore. It is the express intent of this Agreement that the Developer will diligently
work to obtain all grading, building or other approvals for development of the Project in
accordance with the Development Approvals.
6.2
Other Governmental Permits. Developer shall apply in a timely manner for such
other permits and approvals as may be required from other governmental or quasigovernmental agencies having jurisdiction over the Project and as may be required for the
development of, or provision of services to, the Project. City shall cooperate with Developer in
its efforts to obtain such permits and approvals.
6.3
Public Agency Coordination. City and Developer shall cooperate and use
reasonable efforts in coordinating the implementation of the Development Approvals with other
public agencies, if any, having jurisdiction over the Project Property or the Project.
7.

AMENDMENT OF DEVELOPMENT AGREEMENT.

7.1
Agreement.

Initiation of Amendment. Either Party may propose an amendment to this
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7.2
Procedure. The procedure for proposing and adopting an amendment to this
Agreement shall be the same as the procedure required for entering into this Agreement in the
first instance.
7.3
Consent. Except as otherwise expressly provided in this Agreement, no
amendment to all or any provision of this Agreement shall be effective unless set forth in writing
and signed by the duly authorized representatives of each of the Parties to this Agreement.
7.4
Effect of Amendment to Development Agreement. The Parties agree that except
as expressly set forth in any such amendment, an amendment to this Agreement will not alter,
affect, impair, modify, waive, or otherwise impact any other rights, duties, or obligations of
either Party or any other provision under this Agreement.
8.

DEFAULT, REMEDIES AND TERMINATION.

8.1
Rights of Non-Defaulting Party After Default. The Parties acknowledge that both
Parties shall have all legal and equitable remedies as provided by law following the occurrence
of a default. Except in cases of automatic termination as provided in Section 2 of this
Agreement, before this Agreement may be terminated or action may be taken to obtain judicial
relief, the Party seeking relief (“Non-Defaulting Party”) shall comply with the provisions of
Section 8.2.
8.2
Notice and Opportunity to Cure. A Non-Defaulting Party may declare a default
under this Agreement only in accordance with the procedures hereinafter set forth for any
failure or breach of the other party (“Defaulting Party”) to perform any responsibility or
obligation to be performed by the Defaulting Party under the terms of this Agreement. The NonDefaulting Party must provide written notice (“Default Notice”) to the Defaulting Party setting
forth the nature of the breach or failure and the actions required by Defaulting Party to cure
such breach or failure. The Defaulting Party shall be deemed in “default” under this Agreement,
if the Defaulting Party has failed to take such actions and cure such default within sixty (60)
days after the date of the Default Notice (or such lesser time as may be specifically provided in
this Agreement). However, if such default cannot be cured within such sixty (60) day period,
and, as long as the Defaulting Party does each of the following the Defaulting Party shall not be
deemed in default of this Agreement:
a. Notifies the Non-Defaulting Party in writing of the reasons the default is not
curable within the thirty (30) day period;
b. Notifies the Non-Defaulting Party in writing of the Defaulting Party’s proposed
course of action to cure the default;
c. Promptly commences to cure the default within the initial thirty (30) day period;
d. Makes weekly written reports (reports by e-mail are acceptable) to the NonDefaulting Party as to the progress of the program of cure; and
e. Diligently prosecutes such cure to completion.
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Notwithstanding the foregoing, the Defaulting Party shall be deemed in default under this
Agreement if said breach or failure involves the payment of money and the Defaulting Party has
failed to completely cure said monetary default within thirty (30) days (or such lesser time as
may be specifically provided in this Agreement) after the date of the Default Notice.
City hereby agrees that any cure of any default that is made or tendered by a partner of the
Developer shall be deemed to be a cure by Developer and shall be addressed on the same
basis as if made or tendered by Developer.
8.3
City’s Remedies for Developer Default. If Developer fails to cure a default within
the cure periods identified in this Section 8 (or such lesser time as may be specifically provided
in this Agreement), City shall have the right to terminate this Agreement and pursue any
remedy available at law or on equity.
8.4
Developer’s Remedies for City’s Default. If City fails to cure a default within the
cure periods identified in this Section 8 (or such lesser time as may be specifically provided in
this Agreement), Developer shall have the right to terminate this Agreement and pursue any
remedy available at law or on equity.
8.5
Mediation. All questions and disputes with respect to rights and obligations of the
Parties arising under the terms of this Agreement shall be submitted to non-binding mediation.
Either Party may demand mediation by filing a written demand with the other Party within thirty
(30) days after occurrence of the dispute. The Parties may agree on one mediator. If they
cannot agree on one mediator, there shall be three: one named in writing by each of the Parties
within ten (10) days after demand for mediation is received by the other Party, and a third
chosen by the two appointed mediators. Should either party refuse or neglect to join in the
appointment of the mediator(s) the mediator selected by the other Party shall act as the sole
mediator.
Mediation shall take place before the mediator(s) in the City of Kingsburg, County of
Fresno, State of California, at the time and place agreed to by the Parties and the mediator. At
the mediation, any relevant evidence may be presented by either Party, and the formal rules of
evidence applicable to judicial proceedings shall not govern. Evidence may be admitted or
excluded in the sole discretion of the mediator(s). The mediator(s) shall hear and determine the
matter and shall execute and acknowledge the decision in writing and cause a copy of the
writing to be delivered to each of the Parties.
If there is only one mediator, his or her decision shall be conclusive on the Parties, and
if there are three mediators, the decision of any two shall be conclusive. The submission of a
dispute to the mediator(s) and the rendering of a decision by the mediator(s) shall be a
condition precedent to any right of legal action on the dispute. The costs of the mediation shall
be borne equally by the Parties.
8.6
Waiver of Breach. By Commencing Construction, as that term is defined in
Section 1.6 of this Agreement, Developer shall be deemed to have waived any claim that any
condition to the Development Approvals theretofore issued are unlawful or improper.

9.
RESTRICTION ON TRANSFER. Except as otherwise provided in Section 9.1 of this
Agreement, Developer shall not at any time prior to the expiration of the Term, assign or
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transfer this Agreement, the Project or the Project Property without the prior written consent of
the City Council for the City, which consent shall not be unreasonably withheld. Should the City
consent to such an assignment or transfer and as a condition precedent to such transfer, the
transferee must execute an Assignment and Assumption Agreement in the form attached
hereto as Exhibit “D” and made a part hereof, assuming all of Developer’s rights,
responsibilities and obligations under this Agreement. No such assignment will relieve
Developer of its performance of all obligations and responsibilities under this Agreement.
9.1
Permitted Assignments and Transfers. Notwithstanding any other provision of
this Agreement to the contrary, the approval of the City Council of the City to an assignment or
transfer of this Agreement, the Project or the Project Property shall not be required in
connection with any of the following (the “Permitted Transfers”):
a.
A conveyance of a security interest in the Property in connection with any
loan and any transfer of title by foreclosure, deed or other conveyance in lieu of foreclosure in
connection therewith. So long as Developer is not in default of any term, condition or provision
of this Agreement, at the request of Developer or any of its lenders or investors, City shall
provide an estoppel letter to the effect that to the actual knowledge of the City, there is no
uncured default or event which, with the giving of notice or the passage of time, would
constitute a default under this Agreement.
b.
The transfer of the Project Property to a limited partnership or other
similar legal entity (the "New Entity") in which the Housing Authority of Fresno County and/or its
auxiliary entity is a partner, member, or shareholder in the New Entity.
c.
The admission of limited partners and any transfer of limited partnership
interests in the Developer or New Entity in connection with the syndication of tax credit equity.
d. The removal and replacement of a general partner pursuant to the terms of
the Developer’s limited partnership or New Entity agreement.
e. Developer’s refinancing of its construction loan for the Project or conversion of
the same to permanent financing.
10.

INDEMNITY.
10.1

Third-Party Litigation.

a. Non-liability of City. City shall have no liability under this Agreement for any
failure of City to perform under this Agreement or the inability of Developer to develop the
Project Property as contemplated by the Development Approvals or this Agreement as the
result of a statutory enactment or final judicial determination that on the Effective Date, or at
any time thereafter, the Development Approvals, this Agreement, or portions thereof, or any
other law, ordinance, rule or regulation, were invalid or inadequate or not in compliance with
law.
b. Legal Challenges. In the event that a legal challenge to the validity of this
Agreement, the Project or the Development Approvals is filed prior to the expiration of the
applicable statute of limitations, and such challenge results in a final judicial determination that
any portion of this Agreement, the Project or the Development Approvals are not valid or were
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not properly adopted or approved, Developer and City agree their respective obligations and
responsibilities under this Agreement shall be stayed until final judicial determination of the
legal challenge. If, after the final judicial determination of the legal challenge, the provisions of
this Agreement not held as invalid allows for each Party’s performance under this Agreement or
as this Agreement may be amended by the Parties, the Parties will proceed with performance
of their respective obligations and responsibilities under this Agreement.
c. Participation in Litigation; Indemnity. The City shall not have any obligation to
defend any legal challenge to the validity of this Agreement, the Project or the Development
Approvals. If Developer elects to defend any such legal challenge, Developer agrees to, and
shall defend, indemnify and hold harmless the City and its elected and appointed officials,
boards, commissions, officers, agents and employees from and against any and all actions,
suits, claims, liabilities, losses, damages, penalties, obligations and expenses (including,
without limitation, attorneys’ fees and costs) arising from any challenge in any way related to
the Project, including, without limitation, a challenge to the validity of this Agreement or the
Development Approvals.
10.2 Hold Harmless; Developer’s Construction and Other Activities. Developer agrees
to, and shall defend, indemnify and hold harmless the City and its elected and appointed
officials, boards, commissions, officers, agents, and employees harmless from any and all
actions, suits, claims, liability, losses, damages, penalties, obligations, and expense (including,
without limitation, attorneys’ fees) in any way related with development of the Project Property
and construction and installation of the Project, including, without limitation, personal injury or
death, or property damage which may arise, directly or indirectly, from the actions or omissions
of Developer or Developer’s agents, contractors, subcontractors or employees. Nothing herein
is intended to make Developer liable for the gross negligence or willful misconduct of the City or
the City’s officers, employees, agents, contractors or subcontractors.
10.3 Survival of Indemnity Obligations. All indemnity obligations hereunder shall
survive termination of this Agreement for any reason.
10.4 Public Housing Assets. City acknowledges and agrees that Developer has no
authority to pledge or encumber any assets (collectively, “Public Housing Assets”) that
constitute a public housing project, any operating receipts of Developer, its general partners
and/or the Housing Authority of Fresno County, California (the “Housing Authority”) (as such
term “operating receipts” is defined in the Annual Contributions Contract (the “ACC”) entered
into between the Housing Authority and HUD or any public housing operating reserve reflected
in the Housing Authority’s annual operating budget and required under the ACC. Accordingly,
City acknowledges and agrees that notwithstanding anything to the contrary contained herein, it
has no legal right of recourse under this Agreement against any Public Housing Assets.
11.

OPERATION OF THE PROJECT.

11.1 Issuance of Certificate of Occupancy. After the issuance of the Certificate of
Occupancy for the Project:
a. Except for five (5) units which may be unrestricted, the Project will be rented
only to low income Senior Persons during the Term commencing with the date of the issuance
of the Certificate of Occupancy.
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b. During the Term, the Project will be operated in strict compliance with the
Regulatory Agreement by and between the Developer and the California Tax Credit Allocation
Committee (“CTCAC Regulatory Agreement”), the Regulatory Agreement between the
Developer and the County of Fresno (“County Regulatory Agreement”), as may be applicable.
or for the term of the County Regulatory Agreement, if the term of the County Regulatory
Agreement is less than fifty-five (55) years and the Regulatory Agreement between the
Developer and the City (“City Regulatory Agreement”).
c. Housing Authority of Fresno County, California or a professional third-party
contractor of its approval will manage and operate the Project. The Project will be maintained in
a sound, clean and habitable condition and in compliance with all applicable property
maintenance requirements set forth in the City of Kingsburg Municipal Code, including, without
limitation, Section 17.92.040 as amended from time to time. Developer will promptly provide the
City with written notice of any change of the Project Management Company required by the
Developer’s Partnership Agreement.
12.

EFFECT OF AGREEMENT AND CITY REGULATORY AGREEMENT ON TITLE.
12.1

Covenants Run with the Land.

a. Unless the CTCAC Regulatory Agreement and the County Regulatory
Agreement, as may be applicable, are not recorded against title to the Project Property on or
before one (1) year after completion of construction of the Project, the City shall have the right
to record this Agreement and the City’s Regulatory Agreement against title to the Project
Property.
b. (i) Upon recordation of this Agreement and the City Regulatory Agreement
and subject to the provisions of Section 9 of this Agreement, all of the provisions, agreements,
rights, powers, standards, terms, covenants and obligations contained in this Agreement and
the City Regulatory Agreement shall be binding upon the Parties and their respective
successors and assigns, representatives, lessees, and all other persons acquiring any rights or
interests in the Project Property, or any portion thereof, shall inure to the benefit of the Parties
and their respective successors and assigns;
(ii) All of the provisions of this Agreement and the City Regulatory Agreement
shall be enforceable as equitable servitudes and constitute covenants running with the land;
and
(iii) Each covenant in this Agreement and the City Regulatory Agreement to do or
refrain from doing some act on the Project Property (1) is for the benefit of and is a burden
upon every portion of the Project Property, (2) runs with such land, and (3) is binding upon
Developer and each successive owner of the Project Property or any portion thereof, and each
person having any interest therein derived in any manner through any owner of the Project
Property, or any portion thereof.
13.

CITY OFFICERS AND EMPLOYEES; NO LIABILITY; NON-DISCRIMINATION

13.1 Non-liability of City Officers and Employees. No elected or appointed officials,
boards, commissions, officers, agents or employees of either Party shall be personally liable to
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the other, or any successor in interest, in the event of any default or breach by the City or
Developer of the terms of this Agreement.
13.2 Conflict of Interest. No official, officer or employee of either Party shall have any
financial interest, direct or indirect, in this Agreement nor shall any such official, officer or
employee participate in any decision relating to this Agreement which affects the financial
interest of any corporation, partnership or association in which he/she is, directly or indirectly,
interested, in violation of any state statute or regulation.
13.3 Covenant Against Discrimination. Each Party covenants that, by and for itself, its
successors and assignees, and all persons claiming under or through them, that there shall be
no discrimination against or segregation of, any person or group of persons on account of race,
color, creed, religion, sex, marital status, national origin, or ancestry in the performance of this
Agreement. Each Party shall take affirmative action to ensure that employees are treated
during employment without regard to their race, color, creed religion, sex, marital status,
national origin or ancestry.
14.

MORTGAGEE PROTECTION.

14.1 Developer’s Breach Not Defeat Mortgage Lien. Developer’s breach of any of the
terms, covenants or restrictions contained in this Agreement or the City Regulatory Agreement
shall not defeat or render void the lien of any Mortgage made in good faith and for value. As a
condition precedent to receiving any rights under this Agreement, the Mortgagee or successor
(“New Developer”) who acquires an interest in the Project Property by foreclosure or trustees
sale, must execute an Assumption Agreement (in the form attached hereto as Exhibit “D”)
whereby the New Developer agrees that all of the terms, conditions, covenants and restrictions
of this Agreement and the City Regulatory Agreement shall be binding and effective against the
New Developer. The New Developer shall execute the Assumption Agreement within ten (10)
days after acquiring title to the Project Property. The New Developer’s failure to execute the
Assumption Agreement within said ten (10) day time period shall constitute a Developer’s
default under this Agreement.
15.
COMPLIANCE WITH ENVIRONMENTAL REGULATIONS. Developer represents,
warrants, and covenants to City that Developer shall not at any time use or permit the Project
Property to be used in violation of any and all laws, rules and regulations which relate to or
govern hazardous materials and/or the environmental conditions in, on, under or about the
Project Property, including, without limitation, air quality, soil and surface and subsurface water
conditions (individually and collectively, “Environmental Regulations”). Developer assumes
sole and full responsibility for, and shall remedy at its sole cost and expense, all such violations.
Developer shall not at any time use, generate, release, store, treat, dispose of, or otherwise
deposit, in, on, under or about the Project Property, any hazardous or toxic substances, wastes
or related materials (“Hazardous Materials”) or permit or allow any third party, including,
without limitation, Developer’s employees, agents, contractors, subcontractors and materialman
to do so without compliance, at Developer’s sole cost and expense, with all Environmental
Regulations. For the purposes of this Section 15, Hazardous Materials shall include, without
limitation, asbestos, asbestos-containing matter, and the group or organic compounds known
as polychlorinated byphenyls, as well as substances defined as “hazardous substances” or
“toxic substances” in the Comprehensive Environmental Response, Compensation and Liability
Act of 1980, as amended, 42 U.S.C. Section 9601, et seq; (“CERCLA”); the Hazardous
Materials Transportation Act, 49 U.S.C. Section 1802; the Resource Conservation Recovery Act
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of 1976, 42 U.S.C. Section 6901 et seq; (“RCRA”); those substances identified in regulations,
orders, and publications adopted pursuant to California Health and Safety Code 25249.8, as
“Chemicals Known to Cause Cancer or Reproductive Toxicity”; and those substances defined
as “hazardous wastes” in Section 25117 of the California Health and Safety Code and in the
regulations adopted and publications promulgated pursuant thereto and any Regulation which
now exists or which may be enacted or become effective after the Effective Date; all as the
foregoing may be amended or re-codified from time to time. It shall be a material default by
Developer under this Agreement, entitling City to exercise any of its rights and remedies under
Section 8 of this Agreement, if any provision of this Section 15 is not strictly complied with at all
times.
Developer shall indemnify, defend and hold harmless City and its elected and appointed
officials, boards, commissions, officers, agents and employees from and against any and all
actions, suits, claims, liabilities, losses, damages, penalties, forfeitures, or expenses (including
attorneys’ fees) arising from or caused in whole or in part, directly or indirectly, by (A) the
presence in, on, under or about the Project Property or discharge in or from the Project
Property of any Hazardous Materials or the use, analysis, storage, transportation, disposal
release, threatened release, discharge or generation of Hazardous Materials to, in, on, under,
about or from the Project Property by Developer or any employee, agent, contractor,
subcontractor or materialman, or (B) the failure to comply with any Environmental Regulations
by Developer, or any employee, agent, contractor, subcontractor or materialman. Developer’s
obligations hereunder shall include, without limitation, all costs of any required or necessary
repair, cleanup or detoxification or decontamination of the Project Property and the preparation
and implementation of any closure, remedial action or the required plans in connection
therewith, and shall survive the expiration or earlier termination of the term of the Agreement or
any extension thereof.
16.

GENERAL.

16.1 Force Majeure. The time within which Developer or City shall be required to
perform any act under this Agreement shall be extended by a period of time equal to the
number of days during which performance of such act is delayed due to war, insurrection,
strikes, lock-outs, riots, floods, earthquakes, fires, casualties, natural disasters, Acts of God,
acts of the public enemy, epidemics, quarantine restrictions, freight embargoes, archaeological
finds, initiative or referendum, moratoria, or unusually severe weather, or any other similar
causes beyond the control or without the fault of the Party claiming an extension of time to
perform. An extension of time for any such cause shall commence to run from the time of the
commencement of the cause. Any act or failure to act on the part of a Party shall not excuse
performance by that Party.
16.2 Construction of Development Agreement. The language of this Agreement shall
be construed as a whole and given its fair meaning. The captions of the sections and
subsections are for convenience only and shall not influence construction. This Agreement shall
be governed by the laws of the State of California. This Agreement is not intended to constitute,
or be construed to constitute, an impermissible attempt to contract away the legislative and
governmental functions of the City, and in particular, City’s powers. This Agreement shall not,
be deemed to constitute the surrender or abrogation of City’s governmental powers over the
Project Property.
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16.3 Attorney’s Fees. If an action at law or in equity is necessary to enforce or
interpret the terms of this Agreement, the prevailing party shall be entitled to reasonable
attorneys’ fees, costs and necessary disbursements in addition to any other reasonable relief to
which it may be entitled. With respect to any suit, action or proceeding arising out of or related
to this Agreement, or the documentation related hereto, the Parties hereby submit to the
jurisdiction and venue, in the County of Fresno, State of California for any proceeding arising
hereunder.
16.4 Time of Essence. Time is of the essence in the performance of all the provisions
of this Agreement.
16.5 Waiver. Failure by a Party to insist upon the strict performance of any of the
provisions of this Agreement by the other Party, or the failure by a Party to exercise its rights
upon the default of the other Party, shall not constitute a waiver of such Party’s right to insist
and demand strict compliance by the other Party with the terms of this Agreement.
16.6 No Third-Party Beneficiaries. The only parties to this Agreement are Developer
and City. There are no third-party beneficiaries and except as otherwise identified in this
Agreement, including, without limitations, the provisions of Section 10 of this Agreement as they
relate to the City, this Agreement is not intended, and shall not be construed to benefit or be
enforceable by any other person or entity.
16.7 Mutual Covenants. The covenants contained herein are mutual covenants and
also constitute conditions to the concurrent or subsequent performance by the Party benefited
thereby of the covenants to be performed hereunder by such benefited Party.
16.8 Authority to Execute. Developer and the persons executing this Agreement on
behalf of Developer warrant that (i) Developer is a California limited partnership duly organized,
existing and in good standing in the State of California, (ii) such persons are duly authorized to
execute and deliver this Agreement on behalf of Developer, (iii) by so executing this
Agreement, Developer is bound by all the provisions of this Agreement, (iv) the entering into of
this Agreement does not violate any provision of any other Agreement to which Developer is
bound and (v) there is no litigation or legal proceeding which would prevent Developer from
entering into this Agreement and performing its obligations and responsibilities under this
Agreement.
16.9

Notice.

a. To Developer: Any notice required or permitted to be given by City to
Developer under this Development Agreement shall be in writing and delivered personally to
Developer or mailed with postage fully prepaid, registered or certified mail, return receipt
requested, addressed as follows:

Housing Authority of Fresno County, California
1331 Fulton Street
Fresno, California 93721
Attention: Executive Director
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or such other address as Developer may designate in writing to City. Copies of all notices
delivered by the City shall be delivered to the Developer’s investor limited partner at a notice
address to be provided to the City in writing.
b. To City: Any notice, consent, authorization, or other communication to be
given hereunder shall be in writing and shall be deemed duly given and received when
delivered personally, when transmitted by facsimile or email if receipt is verified, one (1)
business day after being deposited for next-day delivery with a nationally recognized overnight
delivery service, or three (3) business days after being mailed by first class mail, charges and
postage prepaid, properly addressed to the party to receive such notice at the last address
furnished for such purpose by the party to whom notice is directed and addressed as follows:

City of Kingsburg
1401 Draper Street
Kingsburg, California 93631
Attention: City Manager

The parties hereto may change their address as set forth in this paragraph by providing
the other party with written notice thereof.
16.10 Further Actions and Instruments. Each of the Parties shall cooperate with and
provide reasonable assistance to the other to the extent necessary to implement this
Agreement. Upon the request of either Party at any time, the other Party shall promptly
execute, with acknowledgment or affidavit if reasonably required, and file or record such
required instruments and writings and take any actions as may be reasonably necessary to
implement this Agreement or to evidence or consummate the transactions contemplated by this
Agreement.
16.11 Recitals. The recitals in this Agreement constitute part of this Agreement and
each Party shall be entitled to rely on the truth and accuracy of each recital as an inducement to
enter into this Agreement.
16.12 Relationship of Parties. It is specifically understood and agreed by and between
the Parties that neither Party is acting as the agent of the other in any respect hereunder. The
only relationship between City and Developer is that of a government entity regulating the
development of private property and the developer of such private property.
16.13 Entire Agreement. This Agreement constitutes the entire agreement between the
Parties with respect to the subject matter of this Agreement, and this Agreement supersedes all
previous negotiations, discussions, and agreements between the Parties. Any amendment or
modification to this Agreement must be in writing and executed by the Parties.
16.14 Exhibits. The following-listed exhibits are attached hereto and incorporated
therein.
Exhibit “A”
Exhibit “B”
Exhibit “C”

Project Property
Regulatory Agreement
Schedule of Performance
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Exhibit “D”

Assignment and Assumption Agreement

IN WITNESS WHEREOF, City and Developer have executed this Agreement on the
date first above written.
City:
CITY OF KINGSBURG,
a Charter City

Developer:

By: HOUSING AUTHORITY OF FRESNO
COUNTY, CALIFORNIA, a public body
corporate and politic

By: ____________________________
MICHELLE ROMAN, Mayor
By: ____________________________________
PRESTON PRINCE, CEO/Executive Director
ATTEST:

_______________________________
ABIGAIL PALSGAARD, City Clerk

APPROVED AS TO FORM

By: ____________________________
MICHAEL J. NOLAND
City Attorney

F:\WORD\11\11141.263\Development Agreement PLanning Commisson 091318.doc
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A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document

STATE OF CALIFORNIA
COUNTY OF FRESNO

)
) ss.
)

On ______________, 2018, before me, ___________________________, Notary Public,
personally appeared ___________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ________________________ (Seal)

A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document

STATE OF CALIFORNIA
COUNTY OF FRESNO

)
) ss.
)

On ______________, 2018, before me, ___________________________, Notary Public,
personally appeared ___________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ________________________ (Seal)
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EXHIBIT “A”
PROJECT PROPERTY

The real property located in the City of Kingsburg, County of Fresno, State of California,
and more particularly described as:
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF
KINGSBURG, COUNTY OF FRESNO, STATE OF CALIFORNIA AND IS DESCRIBED
AS FOLLOWS:
PARCEL B OF PARCEL MAP NO. 31, ACCORDING TO THE MAP THEREOF
RECORDED APRIL 4, 1986 IN BOOK 44, PAGE 60 OF PARCEL MAPS, FRESNO
COUNTY RECORDS.

APN: 396-020-017
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EXHIBIT “B”
REGULATORY AGREEMENT
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EXHIBIT “C”
SCHEDULE OF PERFORMANCE

1.

Commencement of Construction

No later than two (2) years after the
Effective Date.

2.

Completion of Construction

Within twenty-four (24) months
commencement of construction.
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after

EXHIBIT “D”
ASSIGNMENT AND ASSUMPTION AGREEMENT

Recording Requested By:
CITY OF KINGSBURG
When Recorded Return To:
CITY OF KINGSBURG
Attn: City Clerk
1401 Draper Street
Kingsburg, California 93631

ASSIGNMENT AND ASSUMPTION AGREEMENT
This ASSIGNMENT AND ASSUMPTION AGREEMENT (“Agreement”) is made and
entered into on _________________ by and between _______________________, a California
_______________ (“Developer/Assignor”) and __________________________ (“Assignee”).
RECITALS
A.
On ____________, 2018, Developer/Assignor entered into a Development
Agreement (“Development Agreement”) with the City of Kingsburg (“City”), pursuant to which
Developer/Assignor agreed to develop and construct a up to a sixty (60) unit multi-family
apartment complex for low income persons ages sixty-two (62) and older (“Project”) and as
more particularly described in the Development Agreement, upon that certain real property
(“Property”) located in the City of Kingsburg, County of Fresno, California, APN: 396-020-017
and more particularly described in Exhibit “A” which is attached hereto and made and part
hereof. Unless otherwise specifically defined in this Agreement, all capitalized terms used in
this Agreement shall have the same meanings as ascribed to them in the Development
Agreement.
B.
On ____________, 20__, Developer/Assignor and City entered into a Regulatory
Agreement (“Regulatory Agreement”) wherein the Developer/Assignor agreed to maintain the
Project as a qualified low-income housing project for Senior Persons for a term commencing on
the date of the issuance of the Certificate of Occupancy for the Project and ending fifty-five (55)
years thereafter.
C.
Developer/Assignor desires to assign its rights and obligations under the
Development Agreement and Regulatory Agreement to Assignee and Assignee desires to
receive such assignment and assume the rights and obligations of Developer/Assignor under
the Development Agreement and Regulatory Agreement in accordance with the provisions of
this Agreement.
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NOW, THEREFORE, in consideration of the mutual covenants set forth in this
Agreement and for other good and valuable consideration, the receipt and adequacy of which
are hereby acknowledged and intending to be legally bound, Developer/Assignor and Assignee
agree as follows:
1.
Assignment and Assumption. Developer/Assignor assigns, transfers and conveys to
Assignee all of Developer/Assignor’s right, title, and interest in the Development Agreement and
Regulatory Agreement and Assignee assumes all of the duties, obligations, and responsibilities
of Developer/Assignor under the Development Agreement and Regulatory Agreement.
Assignee agrees to fully perform all of the duties, obligations, and responsibilities of the
Developer/Assignor in accordance with the provisions of the Development Agreement and
Regulatory Agreement, and to be subject to all the terms and conditions of the Development
Agreement and Regulatory Agreement, it being the express intention of the Developer/Assignor
and Assignee that, upon the execution of this Agreement and the consent of the City Council of
the City, as required by Section 9 of the Development Agreement, Assignee shall become the
Developer under the Development Agreement and the Owner under the Regulatory Agreement.
2.
No Release of Developer/Assignor. In accordance with Section 9 of the Development
Agreement, the parties to this Agreement acknowledge and agree that notwithstanding the
assignment herein, the Developer/Assignor remains liable to perform all obligations and
responsibilities of the Developer under the Development Agreement and the Owner under the
Regulatory Agreement to be performed by the Developer and Owner.
3.
Conditions to Assignment. Developer/Assignor and Assignee acknowledge and agree
that the assignment by Developer/Assignor to Assignee as set forth in this Agreement is
effective only upon the approval of such assignment by the City Council for the City, as required
by Section 9 of the Development Agreement.
4.
Binding on Successor’s and Assigns. Subject to Section 9 of the Development
Agreement, all of the covenants, terms, and conditions set forth in this Agreement shall be
binding upon and shall inure to the benefit of the parties hereto and to their respective
successors and assigns.
5.
Recordation. If the Development Agreement and/or the Regulatory Agreement are
recorded in the office of the Fresno County Recorder, this Agreement shall be recorded in the
office of the Fresno County Recorder.
6.
Authority. The individuals executing this Agreement represent and warrant that they
have the right, power, and legal capacity, and authority to enter into and to execute this
Agreement on behalf of the Developer/Assignor and the Assignee, respectively.
7.
Sole and Only Agreement. This Agreement supersedes any and all other agreements,
either oral or in writing between the parties hereto with respect to the matters set forth herein
and contains all of the covenants and agreements between the parties regarding said matters.
8.
Invalidity. If any provision of this Agreement is held by a court of competent jurisdiction
to be invalid, void or unenforceable, the remaining provisions shall nevertheless continue in full
force and effect without being impaired or invalidated in any way.
9.
Amendments. No change, amendment or modification of this Agreement shall be valid
unless the same be in writing and signed by the parties hereto.
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10.
Attorney Fees. If an action at law or in equity is necessary to enforce or interpret the
terms of this Agreement, the prevailing party shall be entitled to reasonable attorneys’ fees,
costs and necessary disbursements in addition to any other reasonable relief to which he may
be entitled. With respect to any suit, action or proceeding arising out of or related to this
Agreement, or the documentation related hereto, the parties hereby submit to the jurisdiction
and venue, in the County of Fresno, State of California for any proceeding arising hereunder.
11.
Governing Law. This Agreement shall be construed and governed pursuant to the laws
of the State of California.
IN WITNESS WHEREOF, the Parties have executed this Agreement on the day and in
the year first set forth above.

Developer:

Assignee:
_____________________________

By: HOUSING AUTHORITY OF FRESNO
COUNTY, CALIFORNIA, a public body
corporate and politic

_____________________________

By: ____________________________________
PRESTON PRINCE, CEO/Executive Director
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_____________________________

A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document

STATE OF CALIFORNIA
COUNTY OF FRESNO

)
) ss.
)

On ______________, 20__, before me, ___________________________, Notary Public,
personally appeared ___________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ________________________ (Seal)

A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document

STATE OF CALIFORNIA
COUNTY OF FRESNO

)
) ss.
)

On ______________, 20__, before me, ___________________________, Notary Public,
personally appeared ___________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ________________________ (Seal)
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A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document

STATE OF CALIFORNIA
COUNTY OF FRESNO

)
) ss.
)

On ______________, 20__, before me, ___________________________, Notary Public,
personally appeared ___________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ________________________ (Seal)

A notary public or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document

STATE OF CALIFORNIA
COUNTY OF FRESNO

)
) ss.
)

On ______________, 20__, before me, ___________________________, Notary Public,
personally appeared ___________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ________________________ (Seal)
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EXHIBIT “A” TO ASSIGNMENT AND ASSUMPTION AGREEMENT
LEGAL DESCRIPTION

The real property located in the City of Kingsburg, County of Fresno, State of California,
and more particularly described as:
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF
KINGSBURG, COUNTY OF FRESNO, STATE OF CALIFORNIA AND IS DESCRIBED
AS FOLLOWS:
PARCEL B OF PARCEL MAP NO. 31, ACCORDING TO THE MAP THEREOF
RECORDED APRIL 4, 1986 IN BOOK 44, PAGE 60 OF PARCEL MAPS, FRESNO
COUNTY RECORDS.

APN: 396-020-017
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091418
1

ORDINANCE NO. 2018-004

2

AN ORDINANCE OF THE CITY OF KINGSBURG APPROVING
A DEVELOPMENT AGREEMENT AND ASSOCIATED DOCUMENTS
WITH HOUSING AUTHORITY OF FRESNO COUNTY

3
4
5

WHEREAS, The City of Kingsburg (“City“) has reached agreement on the terms and

6

conditions

7

“Development Agreement”) with

8

Pursuant to the terms and conditions of the Development Agreement, the Developer will

9

construct on an approximately 4.84 acre parcel of land located at the southwest corner of Sierra

10

Street and Madsen Avenue, Kingsburg, California, APN: 396-020-017, an up to sixty (60) unit

11

multi-family seniors apartment complex for low income persons ages 62 years or older

12

(“Project”).The Development Agreement requires the Project to remain a low income project for

13

seniors for a period of at least fifty-five (55) years.

14

of

a

Development

Agreement

and

associated

documents

(collectively,

the Housing Authority of Fresno County (“Developer”).

WHEREAS, The Project will benefit the citizens of the City of Kingsburg by providing

15

new and additional accommodations for low income senior persons and assist the City of

16

Kingsburg with satisfaction of its responsibility to provide housing to low income and senior

17

persons as directed by the Fresno County Regional Housing Study.

18

WHEREAS, in order to define the parameters within which the Project will be

19

constructed and rented to low income seniors, the obligations of Developer to construct the

20

Project and the infrastructure and public improvements related thereto and otherwise achieve

21

the goals of the California Development Agreement Statute, Developer and the City have

22

agreed upon the terms and conditions of the Development Agreement

23

NOW THEREFORE, the City of Kingsburg does ordain as follows:

24

Section 1. The City Council accepts the report and recommendations of the Kingsburg

25

Planning Commission as set forth in Kingsburg Planning Commission Resolution 2018-12 and

26

in accordance with Section 17.90.080 of the Kingsburg Municipal Code, makes the following

27

findings:

28
1
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A.

Is the project consistent with the Kingsburg General Plan and any applicable specific
plan?

2
3
4

The Project is on land designated for multi-family residential (RM-3) and is

5

consistent with the City of Kingsburg General Plan. The Project area is not within

6

any specific plan area.

7
8

B.

Is the Project in compliance with the applicable City zoning and use in the applicable
zone district, all applicable development standards and specifications and other

9

applicable laws, rules and regulations?

10
11
12

The proposed Project area is zoned multi-family residential (RM-3) which allows

13

for the multi-family apartment complex described in the Development Agreement

14

and will meet all applicable development standards and specifications when

15

developed.

16
17

C.

The Project will not be detrimental to the public health, safety and general welfare?

18
19

The Project is an income restricted senior housing development, the Project will

20

not be detrimental to the public health, safety and general welfare.

21
22
23

D.

The Project will provide sufficient benefit to the City to justify entering into the
Development Agreement?

24
25

The Project will provide much needed affordable senior housing to the

26

community.

27
28
2
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E.

The Project will not have a significant impact on the environment?

2
3

The City of Kingsburg has determined that the Project is exempt from the

4

California Environmental Quality Act (CEQA) based on Public Resources Code

5

Section 21159.21 Exemption for Qualified Housing Projects and 21159.23

6

Exemption for Affordable Low Income Housing.

7
8

Section2. The form and content of the Development Agreement and associated

9

documents are approved and the Mayor of the City of Kingsburg is authorized and instructed to

10

execute the Development Agreement and associated documents on behalf of the City of

11

Kingsburg upon the date this Ordinance becomes effective.

12

Section 3. City Staff are authorized to take such other action and make such other

13

decisions that may be necessary or appropriate to fulfill the City of Kingsburg’s obligations and

14

responsibilities and enforce the City of Kingsburg’s rights and remedies under the Development

15

Agreement and associated documents and consummate the transactions identified in the

16

Development Agreement and associated documents.

17
18

Section 4.

be published with the Kingsburg Recorder within fifteen (15) days after its passage.

19
20

This ordinance shall take effect thirty (30) days after its passage and shall

PASSED AND ADOPTED at a regular meeting of the Kingsburg City Council duly called
and held on the 3rd day of October, 2018, by the following vote:

21
22

AYES:

Council Members

___________________________

23

___________________________

24

___________________________

25

___________________________

26

___________________________

27
28
3
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NOES:

Council Member

___________________________

2

ABSTAIN:

Council Member

___________________________

3

ABSENT:

Council Member

___________________________

APPROVED

___________________________
Mayor

4
5
6

ATTEST: _________________________
City Clerk

7
8
9

STATE OF CALIFORNIA )
COUNTY OF FRESNO ) ss
CITY OF KINGSBURG )

10
11
12

I, ABIGAIL PALSGAARD, Clerk of the City of Kingsburg, do hereby certify the foregoing
Ordinance was duly introduced at a regular meeting of the Kingsburg City Council on the 19th
day of September, 2018, and it was duly passed and adopted at a regular meeting of Kingsburg
City Council held on the 3rd day of October, 2018.

13
Dated: __________________________

_________________________________
Abigail Palsgaard City Clerk

14
15
16
17
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18
19
20
21
22
23
24
25
26
27
28
4

